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InUrfi ^tatrs (Eourt of Appeals 

FOR THE SECOND CIRCUIT 

Docket Nos. 74-2293, 74-2524 

- ^ ^ - 

United States of America, 

Appellee, 

—v.— 

James 3. Martin, 

Dcfe ndant-Appellant. 

BRIEF FOR THE UNITED STATES OF AMERICA 
Preliminary Statement 

James (}. Martin appeals from a judgment of convic¬ 
tion entered November 15, 1!>74, in the United States 
District Court for the Southern District of New York, 
after a six-day jury trial before the Honorable Richard 
Owen, United States District Judge (Dkt. No. 74-2524). 

Martin .Iso appeals from a judgment of criminal con- 
* '! Pt ed September 30, 1074 by Judge Owen during 
' i. No. 74-2293). 

•<«»,. of Ibis court dated December 0, 1074, the 
s were consolidated. 

Indictment 74 Ur. 107, tiled February 25, 1074 charged 
Martin in two counts with income tax evasion, Title 20, 
United States Code, Section 7201. 

Trial began on September 23, 1974, and Martin was 
found guilty as charged on October 1, 1974. 
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On September 30, 1071 Judge Owen held Martin in 
eriuiiua) contempt in violation of Title 18, I’nited States 
t'o«le. Section 401(3) and sentenced him to ti months 
imprisonment, to begin upon tin* conclusion of his trial, 
lie was later ordered to surrender on October 4, 1074. 
< *n October 3. 1071 this Court continued Martin in his 
present bail pending appeal of the order of contempt. 

On November 15, 1074 Judge Owen sentenced Martin 
to imprisonment for 1 year and 1 day on each of the 
counts, to run concurrently with each other, both to run 
consecutively with the contempt sentence. Martin remains 
free on a 95,000 personal recognizance bond pending appeal. 

Statement of Facts 
A. The Government's Case 

Csing a specific items theory, the Government proved 
that Martin evaded taxes on a large portion of his income 
for the years l!tf>7 and 1908. In order to establish the 
existence of those specific items of omitted income (914,- 
003.50 for taxable year l!Mi7 and 99,004.28 for taxable 
year 190s i, the Government proved that Martin had 
embezzled these amounts while Director of Finance at the 
St, Agatha Home for- Children in Nanuet, New York, a 
non profit child care agency run by the Homan Catholic 
Sisters of Charity. 

Sister Mary Joanne Ward was assigned to St. Agatha's 
from 1953 to 1908, and from 1901 to 1908 was the Admin¬ 
istrator of the Home. Martin had worked in the accounting 
otlice since 1953 (Tr. 301 * and served as Director of 
Finance from 1904 to 1908. He was in charge of all finan 

* References to “T.” are to the transcript. “GX” denotes 
government exhibits; and “App. Brief” denotes the appellant’s 
brief. 



rial reports, money coming in and going out, including 
the payroll (Tr. 28, 37-3!)). The budget during this period 
was between 2 and 3 million dollars (Tr. 33 ). Martin 
never complained to Sister Joanne during her tenure as 
Administrator about any irregularities in the accounting 
Department (Tr. 45).* 

Sister Helen Murphy of the Sisters of Charity became 
administrator of the home in 1968. She testified that tin* 
majority of funds needed to run the Home are received 
from the New York City Welfare district, which sends de¬ 
pendent and neglected children to the home. These funds 
are supplemented by private donations (Tr. 4(1-47). 

In September, 1968, when she became Administrator, 
Sister Helen was advised by the auditors, who had begun 
an audit, that the books of the Home were not up to date 
( I r. 60). She warned Martin to improve his record 
keeping, which was then in such a state as to make an 
audit impossible to complete (Tr. 51-53). In January, 

1!)(»!), the auditors advised Sister Helen that they could 
not certify their work because payroll checks and bank 
statements were missing (Tr. 53). In February, 1969, 
Sister Helen again spoke to Martin about the missing 
records and placed him on leave until the matter could 
be resolved (Ti. (14). In March or April he was ter¬ 
minated. In June, 1969, Sister Helen and Paul McDonald, 
the Home's financial advisor, visited Martin at his home 
and questioned him about the missing records. Martin 
denied any wrongdoing, claiming that the records may 
have been stolen and accused McDonald of taking the 
money (Tr. 59). 

* Presumably Martin was qualified for his job. Martin’s em¬ 
ployment record (GX 5) revealed that he had studied accounting 
for 3 years at Fordham and New York Universities (Tr. 49). 



Robert I*, f'ardany, Jr. the present Director of Finance 
assumed his duties in June, 1969 (Tr, 67). ('ardanv, an 
accountant, had previously been employed by the Home's 
accounting firm and was involved in the unsuccessful 
1968 audit attempt. lie was unable to complete the audit 
because of his inability to accomplish a ban 1 reconciliation 
due to the absence of most of the payroll bank statements, 
all of the cancelled payroll checks and about half of the 
expense account checks and statements. (Tr. 71-72). Car- 
dany was assisted by Stephen K. Novak, a certified public 
accountant, who obtained photostats of the missing checks 
and statements from the bank (Tr. 126). Novak discovered 
checks which were not on the books (Tr. 129).* At that 
point an inventory was made of all the records which 
could lie located (OX 10) (Tr. 131). The original payroll 
checks rml bank statements for all of 1967 and from 
January through September of 1968, were missing. 

Hthel Weiss, who had been employed in the finance 
department of St. Agatha's since I960 and was .Martin's 
assistant, testified that the books for the home including 
its bank statements and cancelled checks were kept in 
.Martin's office in a safe and a steel cabinet (Tr. 188-189). 
Occasionally Martin would discuss betting on horses with 
Mrs. Weiss, but she could not recall the frequency or 
amount of bets | Tr. 206). 

John Murphy, an IKS special agent, was assigned to 
investigate Martin (Tr. 140). Ily examination of the 
payroll register for 1967 and 1968 he made a list of a 11 
unrecorded check numbers (OX 11, 12). He then searched 
the bank's microfilm records and made copies of everv 
unrecorded check and of any check whether recorded 
or not which bore Martin's name as payee or indorser 

* Cardany had explained the process used to issue payroll 
checks and how unrecorded checks could be made (Tr. 78-118; 
GX 8, 9, 26, 26A). 




for 15)67 and 1968 (Tr. 146). Murphy identified all of 
Martin’s recorded payroll checks, which accounted for 
the gross income reported on his tax returns for 1967 
l ( »X 1, 8, 13, 18A), and 1968 (GX 2, 9, 14, 1811) (Tr. 
147-145), 158-160). Flo then listed the additional unrecorded 
payroll cheeks issued to Martin during 1967 and 1968, 
which totaled #3,45)7.01 for 1967 and #5,150.36 for 1968 
,Tr - ir,(M51 > 158-161; GX 15, 16, 18A, 18B). The un¬ 
recorded payroll checks payable to other employees,* none 
of which was part of the regular payroll (Tr. 153, 161; 
GX 17-3-17-56. 18C), purported to bear the employee's 
signature as a first endorsement and most bore Martin’s 
name as a second endorser. Checks on which Martin's 
name did not appear as second endorser bore instead the 
second endorsement of stores in Martin's neighborhood 
(Tr. 161, 167). 


On March 16, 1971 Martin told Milton Soloman, an 
IKS Special Agent, that he had been a bookkeeper at the 
home for 1 , years but denied having any authority to 
draw checks on St. Agatha’s** or having embezzled any 
money from St. Agatha’s, lie stated that he had prepared 
his own returns without any assistance (Tr. 172), and 
that his entire income was set forth on his forms W-2 
issued by the home. He admitted however, that money 
lie had borrowed from finance companies, a bank, and 
unidentified loan sharks, was used for gambling at the race 
tracks (Tr. 174).*** 


*5 employees were fictitious (Tr. 49-50). 

** This was proven false by both Mrs. Weiss and Kathleen 
Sheridan, the administrator’s secretary (who had custody of the 
signature stamp). Each testified that Martin had authority and 
that he did sign checks (Tr. 191, 212). 

*** 0n his 1965 return he reported both gambling winnings 
and losses (GX 28; Tr. 187). 
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On October 6, 1672 and again on January 2!), 11>74. 
Murphy interviewed Martin about the embezzlement al St. 
Agatha s. Each time Martin denied having benefited from 
any embezzlement scheme, lie did claim that he had cashed 
checks for 10 or 50 employees * including some at stores in 
bis neighborhood l Tr. 166) but always turned the funds 
over to the employees and did not keep any lor his own use 
l I r. -Oil. He further stated that any shortages was due 
to “the way the place was run" but would not iden¬ 
tify anyone responsible for the shortages | Tr. 166). 
Martin admitted signing his endorsements on both his re¬ 
corded MIX 13 and 14) and unrecorded l (IX 15 and 16) 
payroll checks for the years 1667 and 1668 (Tr. 312) and 
acknowledged that he signed his signature as endorser on 
each of the checks drawn to other employees ((IX 17-3 
through 17-56) (Tr. 313), including 2 checks drawn to non 
existent employees John Reilly (GX 17-46 1 and John Rod 
gers (GX lf-50) (Tr. 315-316). The total of .e unre¬ 
corded checks (GX 18A-C) payable to Martin and others 
was 814,603.56 for 1667 and $6,064.28 for 1668 (Tr. 316).** 

Each of the non-fictitious employees shown on the un¬ 
recorded payroll checks (GX 18C) testified substantially 
that the first endorsement on the back of what purported 
to be his or her check was not authentic, that he or she 


‘Murphy would later learn that that figure was actually 
only 4 or 5. The employees worked in the typing pool in the 
accounting office (Tr. 353). 

** Murphy also discovered approximately $46,000 in unre¬ 
corded expense account checks for the years 1967 and 1968 (Tr. 
345) and numerous “rollover” loans from the Nanuet Bank in 
the amount of approximately $50,000 that were not carried on the 
books of the home (Tr. 330, 352 > the proceeds of which were 
used to repay prior loans (Tr. 346). Murphy found other un¬ 
recorded payroll checks (Tr. 348), ($4,581.97 for 1967 and $3,688.06 
for 1968) with endorsements similar to GX 17 which he did not 
include in his investigation because he either could not locate the 
employees or they were deceased (Tr. 351). None of this was 
included in the tax evasion prosecution. 







(lid not ever authorize Martin to sign or cash any checks, 
and that he or she never received the proceeds of that par¬ 
ticular check (Tr. 219-309, 358-360). 

Sidney Goldblatt, an examiner of questioned docu¬ 
ments,* examined Martin's recorded paychecks for 1967 and 
1968 (GX 13, 14) ; Martin's unrecorded paychecks for 1967 
and 1968 (GX 15. 16) ; the unrecorded paychecks to other 
employees for 1967 and 1968 (GX 17-3 through 17-56); 
Martin’s handwriting exemplars (GX 32, 22A through 
22-1));** and the signatures of 28 employees | GX 23-A 
through 2S-BB). lie compared the genuine employee sig¬ 
natures in GX 23 with those purporting to he employees’ 
signatures on the first endorsements in GX 17 and con¬ 
cluded that the employee endorsements were forged (Tr. 
3i0). He further concluded that it was “verv likelv” *** 
that Martin did the forgery (Tr. 374). 

Sidney Buchbinder, an IRS technical advisor qualified 
an expert in computing income tax. examined the computa¬ 
tions found in Murphy’s summary (GX 18-D) and assum¬ 
ing such income was changeable to Martin computed an 
additional taxable income of $14,479.83 was an additional 
tax due ol $3,360.11 for 1967 and an additional taxable 
income of $9,064.28 with an additional tax of $2 255 85 for 
1968 (GX 25; Tr. 401-404). 


*33 years with the U.S. Department of Treasury as Inspec¬ 
tor, Special Investigator and for the past 21 years prior to 
retirement, as a Senior Document Analyst in charge of the 
North Atlantic Region (Tr. 360-363). 

** Obtained on January 29, 1974 by Murphy (Tr. 310). 

*** Goldblatt explained his findings in detail (GX 30; Tr. 379- 
397). As is standard practice in the field. Goldblatt could 
not reach a “positive” conclusion in the absence of original ques¬ 
tioned documents (Tr. 378), GX 17 consisting entirely of photo¬ 
stats obtained from the bank. 
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B. The Oefense Case 

Muriel Martin, the defendant’s wife, testified that she 
had 3 children (2 boys and a girl). She testified about the 
modest circumstances of their home and standard of living 
(Tr. 407-414). She admitted that Martin would go to tin* 
race track twice or three times a week but was unable to 
recall when he began gambling and was unaware that he 
had borrowed from loan sharks to finance his uamblintr 
(Tr. 416). 

the defendant also took the stand, llis testimony began 
with a flat denial that he ever “took one penny from St. 
Agatha’s Home for (his) personal use at any time” (Tr. 
421, 432). He insisted that the income shown on his 1067 
and 1068 return was his sole income (Tr. 439) and he pre¬ 
pared his own returns without any help (Tr. 477). 

Martin admitted that during 1067 and 1068 he was in 
charge of the finance ollice (Tr. 423) and that he made the 
checks (Tr. 451) and forged the endorsements on the em 
ployees unrecorded checks (Tr. 422, 430, 433, 446, 452). 
He claimed, however, that due to “irregularities” he had 
helped to perpetrate a “cover-up” which he first became 
aware of in 1950 (Tr. 436). This cover-up involved a con¬ 
tinuing ¥50,000 bank loan which was required periodically 
to replenish the cash account (Tr. 428) and the making 
of entries in the accounts payable ledger to falsely show 
that bills were paid. He submitted false reconciliations to 
the accounting firm (Tr. 430) and prepared false payroll 
and exjien.se checks (Tr. 432), claiming that it was neces¬ 
sary to issue and cash bogus checks during 1967 and 1968 
(and prior years) in order to pay the government for de¬ 
linquent withholding taxes (Tr. 437), the state, and other 
vendors. He also claimed that some of the money got 
back into St. Agatha’s accounts, principally the savings 
account (Tr. 432, 437). He claimed responsibility for con¬ 
cealing a $200,000 shortage “year in and year out” by com¬ 
ing up with a trial balance on the books that did not re¬ 
flect any shortage (Tr. 454). However, subsequently he 





denied preparing a false trial balance and was unable to 
explain what he did to effectuate the coverup or why one 
was necessary or who caused the shortages (Tr. 455-456). 

He did not bring the shortage to the attention of Sister 
Helen, Sister Joanne* or the auditors (Tr. 457). More- 
o\ei, he did not bring it to tin* attentior of two other nuns, 
Sisters Anita and Theresa, under whose supervision he 
worked in the 11160s (Tr. 512). He claimed that he could 
not recall whom he worked for prior to that time (Tr. 512). 
but admitted lying about that thereafter, (Tr. 514), in¬ 
timating that perhaps that person was tin* real villain. 
Martin denied any responsibility for initiating the coverup 
and made no eltort to clear tin* matters up during the en¬ 
tire time he was employed at the home (Tr. 462, 50!)). At 
first he insisted that he only did it to protect someone 
whom he continually refused to name** even though he had 
threatened to do so in June, 196!), at his meeting with 
Sister Helen and Mr. McDonald*** (Tr. 484). Later on, 
however, he contended he did not report the shortages be¬ 
cause he would have been blamed for it (Tr. 510). 

After being directed by the Court to do so Martin per¬ 
sisted in his refusal to name the person or persons re¬ 
sponsible for the coverup or the person to whom he had 

* Who had been at the home since 1953 (Tr. 30). 

** “. . . and if it calls to bringing up names, Mr. Greenburg 
I am not going to do that . .. ” (Tr. 432); “I am not going to 
use any names in this defense at all” (Tr. 436); Q. ‘‘Were you 
protecting someone?” A. “Probably.” Q. “Who were you protect¬ 
ing?” A. “I don’t know” (Tr. 459); “And I don’t intend to men¬ 
tion any names * * * " (Tr. 485); Q. “Did you bring it to any¬ 
one’s attention?” A. “If I say yes it seems to be a federal case. 

I said it last week, and you know . . . I’m not going to name any 
names in this case” (Tr. 490); A. “ * * * I brought this to 
somebody’s attention at the home, absolutely” (Tr. 491). 

“** Whom he had one time accused of taking the money (Tr. 59). 
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reported it * After being a Horded an op|M>rtunity t<» 
reconsider, Martin persisted in liis refusal, ckiimiiig tliroue'll 
counsel that he was protecting a nun iTr. 501 i. Martin 
was held to he in disobedience to a lawful order of the 
<’ourt and therefore in contempt of Court, lie was sen¬ 
tenced to 0 months imprisonment to being at the conclusion 
of trial (Tr. 503).** 

Martin admitted going to the Yonkers or Roosevelt Race¬ 
way twice or three times a week, betting up to $100. (Tr. 
434) He had no idea how much he spent a week at the 
races (Tr. 455). Although he won 11 or 3 twin-doubles, he 
only reported his winnings on his 1965 income tax return. 


Martin falsely testified that he had 4 dependent children 
in 196 1 and 1968 (Tr. 4<6). Each of his tax returns for 
1967 and 1968 listed “Kevin M” as a dependent child (Item 
3 of (IX 1 and 2). When questioned about Kevin, Martin 
said that Kevin Michael had died in 1967 or 1968. 

C. The Government's Rebuttal 

A certified copy of a death certificate for Kevin Michael 
Martin ((>X 31) revealed that he had died in infancy' on 
October 27, 1959 (Tr. 521). 


* Mr. Wilson: “Your Honor 1 ask the court to direct the 
witness (to) answer the question. 

The Court: “Yes, Mr. Martin, you are directed to answer 
that question”. 

The Witness: “The answer is that I did bring it to some¬ 
body’s attention. Your Honor, and as far as naming names at 
this stage of the game if we stay here ’till doomsday I wouldn’t 
name anybody.” (Tr. 491) 

** He was later successful in his application to this Court for 
continuance on bail pending appeal. 









ARGUMENT 


POINT I 

The Contempt Order and Sentence Were Entirely 
Proper. 

Martin claims that in “substance, and by his own de¬ 
sign" he complied with the Court’s direction to reveal the 
identity of the person to whom he allegedly reported the 
financial irregularities of the Home, and now contends that 
he purged himself and should not be held in contempt. 
Even if this were true he is not entitled to any relief. 

Martin’s defeuse was beguiling. He simply admitted his 
embezzlement and attempted to explain it by way of a dark- 
conspiracy of nearly 20 years duration. His explanation of 
the “conspiracy" was vague, contradictory and illusive, as 
was his explanation for the specific uses of the funds he 
embezzled. He consistently refused to identify any of the 
“conspirators" (Tr. 4.12, 436, 459, 485, 490, and 491) and 
could not explain why such a state of affairs was allowed 
bv him and others to proceed unabated for nearly 20 years 
through several changes of administration. 

Judge Owen emphasized the obstructive effect Martin’s 
refusal had on the case: 

“ * * * I would be deeply distressed at the thought 
of a rule of law that would permit a defendant to 
come in, give a defense and then block the checking 
of that defense by saying, ‘I am not going to give you 
any names.’ 

I would think that if the law were on the books that 
a defendant could defend in a criminal case by say¬ 
ing, ‘This is niv story but you may not check on it 
because I will give you no names.’ I think that 
would be a dreadful situation because it gives a de 
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fcndiint tin- option of coming in, giving . i stofv that 
he limy think is plausible or he may not, inti he 
{lives his story ami then he says, ‘That's it. jurv yon 
may not like it if I don't answer'—in this ease, ‘I am 
not answering on tin* religious grounds,' is the way 
he |mi t it, and I don't remember if that was to the 
jury or me, but he said, ‘That's the end of it. that's 
my story, and I will not sutler questioning on it be¬ 
cause I won I let you open the door to examine its 
cracks and its rough spots.’ 

Now, I think that would be a terrible situation, if 
we did it. if tin* prosecutor’s olliee were faced with a 
rule of law that permitted a defendant that option 
in any case. I think it is dreadful, particularly in 
this case, where in my judgment Mr. Martin, who the 
jury found, and 1 completely credit the jury, found 
that he was involved in an embezzling scheme from 
which he personally profited and said that he had 
been carrying on this scheme as part of a cover-up 
of a prior embezzling scheme at St. Agatha’s and he 
never could really tell us how the scheme worked or 
w hy it existed or what was done with the money and 
then said, ‘That’s my statement, ladies and gentle¬ 
men,’ and. in two or three sentences, ‘I covered up a 
prior embezzlement and that’s it.” I Tr. >* 

* In light of his previous testimony his refusal to answer 
may also be and was fairly characterized by Judge Owen as an 
obstruction of Justice (Tr. 625, 634-636) as well as a disobedience 
of a court order. See Yates v .United States, 355 U.S. 66 (1957) 
where a witness was held in criminal contempt for refusal to 
identify others as communists. The Supreme Court, in upholding 
the contempt conviction, stated: “A witness of course cannot 
pick and choose the questions to which an answer will be given. 
The management of the trial rests with the trial judge and no 
party can be permitted to usurp that function.” Id. at 73. 

Also it is clear that the fact that Martin had perjured him¬ 
self had no bearing on Judge Owen’s finding of contempt. 
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While conceding that lie refused to answer the question: 
“Who at the Home was the person whose attention you 
brought it to?’* (Tr. 4901 Martin contends that he purged 
himself in substance by obliquely admitting that he knew 
who he worked for after previously denying that he did.* 

ISut the question which was the basis of the contempt con¬ 
cerned the name of the person Martin allegedly told when¬ 
ever he learned of shortages in the books (Tr. 507), and 
the record in no way establishes the name of the person he 
worked for or whether that person and the person he told 
of the shortages were the same. Since the Government was 
foreclosed from going back into the basis of the contempt 
[id.) Martin was safe in his continued attempt in the 
presence of the jury to frustrate legitimate inquiry into the 
major area of his defense and to foreclose the Government 
to explore its truth or falsity (Tr. 499-500). His sole rea¬ 
son, advanced through counsel out of the presence of the 
jury, was that for religious reasons he could not implicate 
a nun. However, such a ground is no defense to a refusal 
to answer Smilotr v. United States, 465 F.2d 802 (2d Cir.), 
vacated on other grounds, 409 U.S. 944 (1972). 

Moreover, even assuming arguendo that Martin’s subse¬ 
quent conduct constituted compliance, unlike civil contempt 
under Title 28, United States Code, Section 1826 which is 
coercive, criminal contempt is punitive and cannot be ab¬ 
solved by subsequent compliance by the contemnor. Yates 
v. United States, supra; Sec United States v. Greyhound 
Carp., 363 F. Kupp. 525 (I).C. Ill, 1973), supplemented 370 


* A. “As far as I know I never told a lie until just then when 
I said I didn’t know who I worked for.” 

Q. “Pardon me.” 

A. "Until I just said I don’t remember the name of the 
person I worked for.” 

Q. “Was that a lie?” 

A. “Well that was part of the conference we had inside.” 
(Tr. 514) 


* 




11 

F. Nupp. SM l 1!)711 ; Iniletl Stairs v. Hi t a sti r, 1.74 !•'. 

l-*» l*< IP.ii l, nr 1 1 on ot lii r <j roil mis. l!7»7» 

I'.LM SPP i !>.('. <’ir.|, ml. ilriiiril, ;{7,s i s. Ml’ (HCiH) 

I lie piinisliiiifiit .Martin reccivnl is rnlirelv justified liv tin* 
circumstances* ami should not he dislurlifd in the absence 
of an almsf of discretion. Frank v. I'niteil Slates, ;{!)."> 
I .S. 117 t nitnl Shifts v. Sea rent. 472 F.2d <107 

Hitli t'ir. 1973); I'nilttl Stalls v. (Initiate, 29,s F.2d 70 ( o,j 
Fir. 1 Will); Mint V. I nitnl Stairs, 227 K.2d 71 (Sth (’ir. 
l!C>.->). n Inn riu // tlt nictl, l!l'S F.l’d 1.14; affiant tl in /,art anti 
sentence raeatvtl on other tjroitntls, asii I'.S. (1117,7); 

* Judge Owen set forth in detail the justification for his 6 
month contempt sentence (Tr. 634-636) on November 15, 1974 . 
In a supplemental memorandum filed on November 22, 1974 he 
further commented on the appropriateness of his sentence viewed 
in light of the pre-sentence investigation as had been previously 
requested by the defense: 

“I did study the pre-sentence report before denying the 
motion to vacate the contempt sentence. I wish to state 
that nothing contained in that report in any way made 
me believe that a six-month sentence for contempt of 
Court was unjustified. On the contrary, its contents sup¬ 
ported my conviction that such sentence was appropriate. 
In particular, the report described Martin’s involvement in 
a certain check-kiting scheme using his bank account 
which ultimately led to the guilty pleas of two individuals, 
William Elfers and William Bruederlain. Prosecution 
against Martin was declined since Martin was slated to 
give testimony had the case gone to trial. This history, 
of which 1 was previously unaware, makes it clear that 
Martin had a participant’s familiarity with criminal law 
and criminal processes at the trial before me. Also, the 
report did not give any greater substance to the claimed 
“religious background” argument asserted at the time. 
Thus, it appears even more clearly now than it did on the 
trial on October 1, 1974, that Martin’s conduct in raising 
an unusual defense and thereafter refusing to be cross- 
examined on matters relevant to that defense was a 
deliberate effort to block the prosecution against him, 
necessitating swift corrective action by this Court.” 
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In re Sopol, 242 F. 1*7 (2d Cir. 1917). <STr also, (ion v. 
I hiIiiI States, .157 I S. 380 (1958); I nited States v. Mai 
mini, (32 F.2d 809 (2d <’ir. 1970); United Stales v. Bcni- 
stein , (17 F.2d 041 (2d Cir. 1969). 


POINT II 

There Was No Error In Judge Owen's Charge. 

Martin seems to contend that the Court erred in in¬ 
structing the jury in such a way so as to demolish his 
defense. The contention is insubstantial. 

The attack on the credibility instruction is totally 
without merit. Defense counsel did not object before or 
after the instruction was given (Tr. 594), thereby waiving 
am attack on appeal. United States v. Pinto, 503 F.2d 
718, 723 (2d Cir. 1974); United States v. Valdes, 417 F.2d 
335, 338 (2d Cir. 1969), eert. denied, 399 U.S. 912 (1970); 
United States v. belieser, 373 F.2d 241, 245 (2d Cir.), 
eert. denied, 388 C.S. 917 (1967). Moreover, there was no 
error in the charge, plain or otherwise. Rcagen v. United 
Slates, 157 C.S. 301, 310 (1895);* United States v. Tyers, 
4*7 F.2d 828, 831 (2d Cir. 1973) ; United States v. Sclafani, 
487 F.2d 245, 257 (2d Cir.), cert, denied, 414 U.S. 1023 
(1973);** United States v. Mahler, 363 F.2d 673, 678 (2d 


* In granting the Government’s request for this charge Judge 
Owen deleted the “greater the interest the stronger the motive" 
language which was approved in Reagan. 

** i n Sclafani this Court approved a charge by Judge Palmieri 
which included the following language: 

“As the defendant he has a personal interest in the 
result of the case and such interest creates a motive for 
false testimony. The greater the interest, the stronger 
the motive and the defendant’s interest in the result of 
this trial is of a character possessed by no other witness. 
(Appellant’s Appendix at A-253 in United States v. Sclafani ). 






If. 


«'ir. 1 !Mi(i I ; / tiited State* v. Snlliran. 329 F.2il 7 ".. 75»; 
l-'l <’ir.), rert. ,In,ini ;J77 I'.S. 1005 tl9«l|;» United 
Sh,t<* v. Uarrione, 224 F.2M SOI, 803 (2.1 I’ir.i, rert. ,h air,I. 
.l.»o I .s MO! (1055i. Tin* instruction was not unfair or 
misleading: in (In context of the ease.** 

■Martins other claim is that the supplemental instruc 
tions of the Court in respondin'; to a note that the jury 
sent in Muring its deliberations were erroneous. The con¬ 
tention is without merit. 


The supplemental charge must be judged in the context 
of all of the instructions given the jury by the Court. 
See Cii/i/, v. X a lighten, 414 U.S. 141, 14(5-148 (1973); 
I nited State* v. Pinto, sn/tra, 503 F.2d at 724; United 
States v. T.i/ers, 487 F.2d 828, 832 (2d Cir. 1973) ; United 
1 ate * v - Martin, 475 F.2d 943, 947 (D.C. Cir. 1973). The 
case was essentially one which turned on credibility, the Gov¬ 
ernment proving that Martin had embezzled large sums 
of money from St. Agatha’s Home for Children and Martin 
claiming that, while he had indeed engaged in various 
irregularities in bookkeeping and check cashing, he had done 
so to conceal the desperate financial situation of the Home 


* In Sullivan, supra, 329 F.2d at 756-757, the trial judge had 
charged the jury as follows: 

“In this case, the defendant testified. There was no 
obligation or compulsion of the defendant to testify, but 
when he takes the stand and does testify, he is tested by 
all the same rules and guides that any other witnesses are 
tested by. You know that, of course, the defendant is in¬ 
terested—vitally interested—in the outcome of a case, his 
case. That is not to say anyone who is interested in the 
case necessarily lies, but it is a fact you must take into 
consideration. A man that is interested in the outcome of 
a case might see things differently. You and ) do it some¬ 
times consciously and sometimes subconsciously. We see 
things differently when we are interested in an event.” 

* Even defense counsel in his argument conceded that Martin 
had a motive to lie (Tr. 536). 
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ami had not received a penny of tin* moneys which had 
I iron generated b\ ids admittedly unorthodox activities. 

lien .Indue Owen charged the jury, he read the two 
counts of the indictment and then said: 

“The charges center, as we are all aware, from the 
testimony about the Government's contention that 
the defendant wrongfully took for his turn personal 
ust <nnl benefit moneys of his employer w hich moneys 
he failed to include in his returns, thereby under¬ 
stating income to that extent. 

In this connection, I charge you that the income 
derived from illegal gains, profits or by embezzle¬ 
ment, if you find there was such, is reportable and 
taxable just the same as lawfully received income." 
(Tr. 57!); emphasis supplied). 

These instructions were unexceptionable, ■lames v. United 
Suites, :?<;t; r.S. 213, 219 (19(11 United States v. Rosenthal, 
454 I\2d 1252, 1254 (2d (Mr.), cert, denied , 40G U.S. 931 
(1372), United States \. Milder, 459 F.2d 801 (8th CMr.). 
cert, denied, 409 IMS. 851 (1972), Spies v. United States, 
317 I'.S. 492 (1943), and unexcepted to. Judge Owen 
further charged the jury: 

‘‘Now, the defendant contends that he succeeded 
to a cover-up of the shortages, that antedated his 
tenure, that they existed before he came on the job. 
And that while he continued this cover-up while he 
was the head of finance, and signed most of the 
unreported checks to that end, defendant contends 
that lie did not personally receive one red cent from 
this and that his tax returns were a truthful state¬ 
ment of his income. 

Counsel for each side has argued his respective 
contentions to you with respect to this and other 
matters at length, and I am not going to review 
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the evidence on this aspect of tin* case because I 
tliink it would lie needlessly repetitious 

Enough to say that if the Government has failed 
to satisfy you beyond a reasonable doubt that the 
defendant personally pit substantial moneys from 
these unreported checks, then that would end the 
case. 

It would be your duty to acquit at that point” 
(Tr. o82-583), 

During deliberations, the jury sent in a note asking 
two questions (Tr. (J01-602) : 

“(I } What is the definition of taxable income? 

(21 As a matter of law, does the Government 
have to prove Mr. Martin made personal use of 
embezzlement proceeds to show unreported taxable 
income?” 

After colloquy with counsel (Tr. (>01-610), the Court re¬ 
sponded to the note: 

“Now, Mr. Foreman, 1 have received your note 
which has been marked Court Exhibit 15 and counsel 
and I have conferred about the appropriate response 
to be made. 

Your first question is: “What is the definition 
of taxable income?” 

The answer to that is, income after exemptions 
and deductions upon which the tax rate is applied. 
And as an illustration of that, 1 call your attention 
to line 11 1) of Government’s Exhibit 1 in evidence, 
which is the line setting forth taxable income in 
that particular return, and I will return that exhibit 
herewith to you which 1 borrowed from you (hand¬ 
ing). 






Nou (Jiiestiou 2 reads: “As a matter of law, 
•Iocs tin* (invernmriit have to prove Mr. Martin made 
personal use of embezzlement proeeeds to show nine 
ported taxalde ineouie?" 

Now the answer to that ipiestion is as follows: 

The <ioM'innient need only show unreported tax¬ 
able income to Mr. Martin. The (Jovernuient need 
not show how Mr. Martin spent it after it became 
his income, if yon find that it did. 

Now, if there are farther quesitous that are occa¬ 
sioned by this. I will await receipt of them in writing. 

This is the answer I believe should be submitted 
to you in answer to that question. 

So you may retire to the jury room and continue 
your deliberations” (Tr. tilO-till). 

Martin's complaint about the Court's response to the 
first question is unworthy of extended comment. The trial 
judge's instruction on the definition accurately followed the 
language of the statute, 20 U.S.C. §§ 01(a), 02(a), and 
was not excepted to by defense counsel. The trial judge 
had previously specifically defined taxable income insofar 
as it was relevant to the facts in the case. 

Defense counsel did except to the Court's response to 
the second question on the ground repeated here by Martin 
—that it was “destructive of the defense presented.” (App. 
i»r. 28). The contention is without merit. Martin claims 
that “[w]hat the jurors wanted to know was not how 
appellant spent the money after it became his income, 
but whether it became his income at all. Thus, in forming 
his answer, the Judge skipped a step in the necessary chain 
of proof." (App. 15r. .‘51). 













I lif* inure u racy of this claim is established |»v the reef in I. 
'Hu* trial judge had properly instructed the jury that the 
money generated hy Martin’s check cashing activities was 
income to him only ii he had embezzled it. that is, if 
Martin "wrongfully took [it| for his own personal use and 
benefit . . . ’ (Tr. 579, 582-582). The "step" which Judge 
Owen is said to have “skipped ... in the necessary « hain of 
prool is one which was unnecessary to deal with, since the 
jury’s note indicated that it had already found the moneys 
concededly obtained by Martin from the funds of the Home 
to Ik* “embezzlement proceeds” (Tr. 602). The Court’s 
intff, etation of the note was clearly the proper one, given 
the previous accurate statement of what the Government 
had to prove in the main instructions, the language of the 
imte. the failure of the Government to offer direct proof of 
how Martin had spent the “embezzlement proceeds”, and 
the absence in the main charge of any instruction on the 
significance or lack of significance of the absence of such 
proof. The Court thus responded to the jury’s question ex 
actly as it had been framed. The note did not request a 
repetition of the earlier instructions concerning embezzle 
ment, and nothing in the note suggested that such repeti¬ 
tion was necessary. The jury asked for no further am¬ 
plifications thereafter. 

Whether and to what extent supplemental instructions 
to a jury are warranted is within the trial court’s discre¬ 
tion. United States v. Bai/er, 331 U.S. 532, 536-537 (1947) ; 

I nited States v. Tt/ers, supra, 487 F.2d at 832; United 
States v. Venter Veal d Beef Co., 162 F.2d 766, 771-772 (2d 
< ir. 1947) (L. Hand, C.J ) ; Howard V. United States, 389 
F.2d 287, 290 (D.C. Civ. 1967) (Davis, ./.). No abuse of 
that discretion has been shown. 
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CONCLUSION * 

The Order adjudging Martin in Contempt of 
Court and the Judgment of Conviction Should Be 
Affirmed. 


Respectfully submitted. 


Paul J. Curran, 

United States Attorney for the 
Southern District of New York, 
Attorney for the United States 
of America. 


George E. Wilson, 

John P. Gordan, III, 

Assistant United States Attorneys. 

Of Counsel. 


* The remaining contention based on the prosecutor’s re¬ 
marks, taken out of context, is frivolous. Such non-prejudicial 
flourishes of rhetoric. United States V. White, 486 F.2d 204, 207 
(2d Cir. 1973), when considered in the context of all that occurred 
at trial, cannc 1 seriously be claimed to have prejudiced Martin. 
United States v. Bivona, 487 F.2d 443, 447 (2d Cir. 1973). 
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